LuIL erigdgeu In Juaicial 1egisiation, finding that: [Ajny
mark with a lewd or offensive-to-some sexual asso-
ciation raises a strong inference of tarnishment. The
inference must be overcome by evidence that rebuts
the probability that same consumers will find the new
mark both offensive and harmful to the reputation
and favorable symbolism of the famous mark.”

Of great interest is the double reference of “to
some” and “some consumers.” This takes a very re-
strictive view of what commercial speech is allowed.
That is, it only takes some offended consumers in
perhaps just one geographical area out of the about
300 million Americans living in 50 states to create a
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W daciieve e goal, 1or 1L IS important to ensure that
legitimate speech is not chilled or punished.”

This presumption does just the opposite. Rather
than restricting speech no more than necessary, it
restricts speech to the maximum extent. It imposes
a “feather trigger” standard of just “some consum-
ers” to shift the burden of proof, This imposes on
the junior user the burden of proving a negative. Any
philosopher or scientist can expound upon the dif-
ficulties of proving a negative. Further, in the criminal
arena, the state cannot transfer the burden of an
element of a crime to the defendant to disapprove
that it occurred.

There is another problem with the
presumption — it is triggered by the
judges' subjectivity. The 6th Circuit obvi-
ously did not consider the racy negligees
sold by Victoria's Secret to be on par
with the adult sexual devices sold by
Victor's Secret such that its mark could
be tarnished. Some consumers might
disagree and find the racy negligees as
offensive as the adult sexual devices sold
by Victor's Secret. Accordingly, under this
scenario, the reputation of the Victoria's
Secret mark could not be tarnished.
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